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Dear Applicant:

We have considered your application for recognition of
exenption from federal income tax under section 501(c¢) (3) of the
Internal Revenue Code.

~ The information submitted shows that your were incorporated
1iander the nonprofit laws of the State of I on *
I .

Your primary purpose and activity is to provide quality
consistent, educational and affordable child care. You are
operated on a franchise basis. You currently service M homes
serving lll children. Each home in itself is a private bhusiness.
Under the Franchise Agreement each home is granted the xight to
1use the trade name "' - ou will land
certain equipment and supplies to the franchisees. Each ‘ Lo
franchisee is required to pay ycu $H per week for each child
which is not the child of a state employee. Services provided to
children of state employees are paid for through a grant from

. You also will have

agreements with certain private employers. Each employer for a
set fee will be entitled to a set nember of slots in the private
hones of your franchisees. You stated that anyone with the
ability to pay is eligible foxr your franchisees’ child-care
services.

Section 501(c) (3) of the Code provides for the exemption
Erxrom federal tax of organizations that are organized and operated
exclusively for charitable and educational purposes, no part of
the net earnings of which inures to the benefit of any
individual.

Section 501(k) of the Code provides that for purposes of
section 501(c) (3) of the Code the term "educational purposes"
includes the providing of care of children away from their home
if (1) substantially all of the care provided by the organization
is for the purposes of enabling individuals to be gainfully
employed, and (2) the services provided by the organization are
awvailable to the general public.




Section 1.501(c)(3)~1(a) of the Income Tax Regulations
provides that in order to be exempt as an organization described
in section 501(c) (3), the organization must be one that is both
crganized and operated exclusively for one or more of the
purposes specified in that section. An organization that fails
€0 meet either the organizational or the operational test is not
exempt .

Section 1.501(c)(3)-1(b) (4) of the regulations provides that
an organization is not organized exclusively for one or more
exempt purposes unless its assets are dedicated to an exempt
purpose. An ordganization’s assets will be considered dedicated
to an exempt purpnse, for example, if, upon dissolution, such
assets would, by reason of a provision in the organization’s
articles or by operation of law, be distributed for one or more
exmept purposes, or to the Federal government, or to a State or
local government, For a public prugose, or would be distributed
in the judgment of the court will besi. accomplish the general
purposes for which the dissolved organization was organized.

Section 1.501(c)(3)-1(c) of the regulations provides that an
organization will not be regarded as "operated exclusively" for
one or more exempt purposes if more than an insubstantial part of
its activities is not in furtherance of a purpose described in
section 501(c) (3) of the Code.

Section 1.501(c)(3)=-1(d) (1) (ii) of the regulations states
that an organization is not operated exclusively for one or more
purposes taless it serves a public rather than a private
interest.

Section 1.501(c)(3)-1(d) (2) of the regulations states that
the term '"charitable" is used in section 501(c)(3) of the Code in
its gererally accepted legal sense. Such terms includes: relief
of the poor and distressed or of the underprivileged; advancement
of religion; advancement of education or science; erection or
maintenance of public buildings, monument, or works; lessening of
the burdens of government; and promotion of social welfare by
organizations designed to accomplish any of the above purposes,
or (i) to lessen neighborhood tensions; (ii) to eliminate
prejudice and to combat community deterioration and juvenile
de’ inguency.

Section 1.501(c)(3)~1(e} (1) of the Income Tax Regulations
precvides that an organization may meet the requirements of
section 501{c) (3) although it operates a trade or business as a
substantial part of its activities, if the operation of such
trade or business is in furtherance of the organization’s exempt
purpose or purposes and if the organization is not organized or
operated for the primary purpose of carying on an unrelated trade
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or business, as defined in section 513. In determining the
existence or nonexistence of such primary purpose, all the
circumstances must be considered, including the size and of the
trade or business which are in furtherance of one or more exempt
purposes,

‘The presence of a single purpose not described in section
501(c) (3} of the Code, if substantial in nature, will preclude
exemption under section 501({c) (3) regardless of the number or
importance of truly exempt purposes. See Better Business Bureau
v, U.S8., 326 U.S. 279 (1945), Ct. D. 1650, 1945 C.B. 375,

Although an incidental private benefit will not destroy the
quali fications of an otherwise educational organization, where an
organization is serving both public and private interests the
private berefit must be clearly incidental to the overriding
public intexrest. A contrary finding will indicate that the
orgarrization is serving private interests. Benedict Ginspherg v.
comi ssionex, 46 T.C. 47 (1966).

The infornation subnitted show that you amended your bylaws
to distribute your assets for cxempt purposes upon dissolution.
This provision was not in yourxr articles. However, section
1,501 (c)(3) —1(b) (4) of the regulations provides that an
organtization is only organized for exempt purposes if such a
provision is in an organization’s articles of incorporation.

An organization is not exempt merely because its operations
are not conducted for the purpose of producing a profit. The
operation of a franchise arrangement with each of your
franchisees paying you a fee and using your nare is a trade or
business ordinarily carried on for a profit. In addition, the
provi.ding of services to day—care h¢wss that are operated as
bueinesses and which are not ewemnt .ader section 501(c)(3) of
the Code: sexves the private inturesws of these owners more than
an imxsubstantial way.

You do not qualify for exempt status under section 501(k) of
the Code. You do not directly provide day care but merely
provide services to those who du. Also, the facilities provided
by your franchisees are not cpen to the general public as is ’
required by section 501 (k) since many of the slots in these
facitities will be reserved Tor children of state employees and
specified private employers.

Therefore, it is our conclusion that you are neither 3
organnized nor operated exclusively for one or more purposes as
specified in section 501(c) (3) of the Code. Thus, you are not
entittled to be recognized as exempt from federal income tax under
section 501 {¢) (3] of the Code. You are required to file federal
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income tax returns and contributions to you are not deductible by
donors under section 170 of the Code.

You have the right to protest this ruling if you believe it
is incorrect. To protest, you should submit a statement of your
siews, with a full explanation of your reasoning. This state—
ment, si¢ned by one of your officers, must be submitted within 30
days from the date of this letter. You also have the right to ¢
conference in this office after your statement is submitted. You
must request the conference, if you want one, when you file your
protest statenent.. If you are tec be represented by someone who
is not one of your officers, that person will need to file a
proper power of attorney and otherwise qualify under cur Confer-
ence and Practices Requirements.

If you do not protest this proposed ruling in a timely
manner, it will be considered by the Internal Revenue Service as
a failure to exhaust av ilable administrative remedies. Section
7428(b) (2) of the Code provides, in part, that a declaratory
Jjudgment or decree under this section shall not be issued in 2ny
proceeding unless the Tax Court, the Claims Court, or the Dis-—
trict Court of the United States for the District of Columbpia i
Aetermines that the organization involved bas exhausted adminis-
trative remedies available to it within the Internal Rewvenus

Service.

If we do not hear fxrowm you within 30 days, this ruiing will
»ecome final and copies will be forwarded to your key District
Director. Thereafter, any questions azbout your federal income
tax status should be addressed to that office. The appropriate
State officials will be notified of this action in accordance
with section 6104 {c¢) of the Code.

Sincerely yours,
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